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DIRECTIVE 86-2
MARCH 25, 1986
SUBJECT: Jeopardy Assessments
EFFECTIVE DATE: January 1, 1986 EXPIRATION DATE: N/A

SUPERSEDES: All previous documents and any oral directives in conflict

herewith.
REFERENCES :
§ 58.1-313 Jeopardy assessment; income taxes
§ 58.1-631 Jeopardy assessment; sales tax

§ 58.1-1804 Third party lien

§ 58.1-1805 Memorandum of lien

AUTHORITY: § 58.1-202, General powers and duties of Tax Commissioner.
PURPOSE: To announce changes in the procedure for making jeopardy
assessment which are required by the recodification of Title 58.1.
INSTRUCTIONS AND PROCEDURES:

A. Definition of jeopardy assessment.

1. A jeopardy assessment has the same requirements and legal effect as
an ordinary assessment defined in Section 58.1-1820. It is a
determination that an amount of tax, penalty and interest is due and is

deemed to be made when a written notice of assessment is mailed to the

taxpayer at his last known address or personally served upon him.
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2. In addition, a jeopardy assessment requires a finding that the
collection of any amount of income, sales or use tax (including penalty
and interest) will be jeopardized by delay. A finding that collection
will be jeopardized by delay requires that there be some evidence that
the taxpayer designs:

(a) to depart quickly from Virginia, or

(b) to remove his property from Virginia, or

(c) to conceal himself or his property, or

(d) to do any other act tending, to prejudice or to render wholly

or partially ineffectual proceedings to collect the income,
sales or use tax for the period in question.

3. In addition, when a substantial tax is anticipated to be due for a
taxable period which has not ended or, if ended, for which a return is
not yet due, and evidence indicates that collection of the tax will be
jeopardized by delay, then the taxable period may be terminated. A
notice of the termination must be mailed to, or served on, the taxpayer
along with the jeopardy assessment for the terminated taxable period. A
Notice of Termination form is attached as Exhibit A.
4. Once issued, a jeopardy assessment has the same effect as any other
assessment except that the Department may immediately issue a third
party lien or a memorandum of lien under Virginia Code §§ 58.1-1804 and
58.1-1805. Also, if a taxpayer files an application under § 58.1-1821,

the Department is not required to refrain from collecting the assessment

while the application is pending.
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B. Responsibility for Jeopardy Assessments.
1. Jeopardy assessments and termination notices shall be issued only

upon authorization of the Tax Commissioner or the Deputy Tax
Commissioner authorized to act in the absence of the Tax Commissioner.
2. Jeopardy assessments require the gathering of accurate information
from many sources within and without the Department, processing and
personal delivery of notices to the taxpayer or law enforcement
personnel. Personnel in other sections and divisions who are requested
to assist in making a jeopardy assessment, or to take other action
concerning a jeopardy assessment, shall handle such request with the

highest priority and greatest speed possible.

C. Information to be Gathered.

1. The department must have sufficient information to provide a
reasonable basis under the circumstances for finding that collection of
tax is in jeopardy and determining the amount of liability. The urgency
of each situation will rarely allow enough time to gather all, or even
most, of the information suggested below. After a jeopardy assessment
has been made Department personnel may continue to seek additional
information.

2. Information shall be obtained from any and all sources deemed to be
reliable. Where jeopardy assessments involve taxpayers arrested for a
crime and property seized in conjunction with an arrest, most

information will be obtained from law enforcement personnel,

commonwealth attorneys, court records and the Internal Revenue Service.
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3. Information relevant to a determination that jeopardy exists may
include: prior criminal record, present fugitive status from charges in
other jurisdictions, possession of airline tickets or other information
indicating an intention to leave the Commonwealth, use of aliases, use
of nominees in the ownership of property, other information showing an
intent to conceal property, record of resisting, evading or ignoring
taxes, financial condition, employment record, and all circumstances
surrounding an arrest. The possession of a large amount of cash and
other property without any business records or other explanation of the
origins of such property (particularly if the property is in the nature
of inventory) may indicate that the taxpayer deliberately failed to
keep, or concealed, business records in order to evade the payment of
income, sales or use tax. Taxes owed by corporations, estates, trusts
and partnerships may also be in jeopardy if, for example, the entity is
planning to leave the Commonwealth or dissolve itself without payment or
provision for taxes owed.

4. Information relevant to the determination of the amount of an
assessment may include financial information (i.e. net worth, earnings),
information on illegal activities from police surveillance (especially
the size of transactions and length of time engaged in), inventory,
equipment and other property indicating the size of a business operation
and the length of time in operation, any business or financial records,
value of cash, property or contraband seized during an arrest. (If any

property appears to be inventory obtain the cost to taxpayer and the

resale value.) Where there is any information indicating that the
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taxpayer has been engaged in an illegal and/or unreported business, the
Department personnel shall obtain as much general information as may be
available on the particular type of business engaged in by the taxpayer
for use in estimating sales and income.

5. Information relevant to cash or other property against which the
department may assert a lien may include the amount, nature and value of
cash or other property, ownership, location and who presently has

custody and control of the property.

D. Analysis and Recommendation

1. Although the Tax Commissioner is the only person authorized to
decide if a jeopardy assessment shall be issued, Department personnel
must exercise judgment in obtaining the information necessary to
recommend such action to the Tax Commissioner.

2. It is recognized that the urgency of many jeopardy situations
requires quick action to protect the Commonwealth's right to collect a
tax even though the information available at the time may not be
complete. Care should be taken to avoid excessive and unreasonable
assessments. A jeopardy assessment will not be recommended unless there
is some evidence which provides a reasonable basis under the
circumstances for believing that a tax is owed and the amount of such
tax. An assessment equal to or greater than the amount of money or

other valuable property held by a person at the time of arrest is not

considered a reasonable computation unless supported by other facts.
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3. Pursuant to Virginia Code §§ 58.1-618 and 58.1-631 use tax may be
assessed upon the cost value of any tangible personal property which
appears to be used in an illegal business and on which no sales tax
appears to have been paid. In addition, sales tax may be assessed based
upon any evidence indicating that sales have occurred in Virginia.

4.  Pursuant to Virginia Code § 58.1-313 income tax (including
withholding and estimated) may be assessed based upon any evidence
indicating that income has been earned. The procedures set forth in the
Internal Revenue Service Audit Manual, Exhibit 4580-5, may be used to
compute the amount of the assessment. A copy of these procedures is set
forth in Exhibit B. Other procedures may also be used.

5. Such assessments may be for the current and any prior periods for
which evidence of liability for income, sales or use tax, or any
combination thereof, exists. Where an assessment is for a prior period
all applicable penalties and interest shall be included. Where an
assessment is for a current terminated period no penalties or interest
shall be included.

6. Due to the extraordinary nature of a jeopardy assessment and the
time and expense necessary to prepare one, Department personnel shall
not recommend jeopardy assessments unless the total of all property
subject to seizure or other circumstances indicate a reasonable
probability that the Commonwealth will collect at least $5,000. In
other cases normal assessment procedures shall be followed unless the
Division Director of 0SD or FSD approves the recommendation of a

jeopardy assessment for amounts less than $5,000.
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7. When Department personnel receive additional and reliable
information which indicates that a jeopardy assessment should be
adjusted, any of the following actions may be taken prior to the filing
of an application under Section 58.1-1821:

a) Abate, following normal procedures, the portion of the
assessment clearly shown to be excessive.

b) Recommend an additional jeopardy assessment to the
Commissioner.

c) Assess additional tax, penalty and interest following normal
procedures where collection is not found to be in jeopardy or
the amount is not 1érge enough to justify a jeopardy
assessment.

If an application under Section 58.1-1821 is pending, Department

personnel shall submit proposed adjustments to the Tax Policy Division

for approval.

E. Administration and Procedure

1. Department personnel shall prepare:
a) Notices of Assessment on which shall be typed "JEOPARDY
ASSESSMENT DUE AND PAYABLE IMMEDIATELY".
b) Termination Notices, if required. (See Exhibit A.)
c) A memo to the Tax Commissioner explaining the circumstances

and requesting approval for the jeopardy assessments. (See

Exhibit C.)
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d) If the property to be seized is cash or similar property in
the possession of any person unrelated to the taxpayer (e.g.,
sheriff, police officer, clerk of court, bank, employer,
etc.), then either a Third Party Lien under § 58.1-1804 or a
Memorandum of Lien under § 58.1-1805 may be prepared.

e) If the property to be seized must be sold and converted into
cash or if it is in the possession of the taxpayer or a member
of his family, then personnel shall prepare a Memorandum of
Lien under § 58.1-1805 and a letter requesting a Writ of Fieri
Facias from the clerk of the circuit court (No writ is
necessary if the property is real estate).

2. If it appears that the property to be seized may be held by law
enforcement personnel for use as evidence, the following shall be typed
on the Third Party Lien or the letter requiring the writ of Fieri
Facias:

If the #ssets held by the person served must be retained as

evidence or until court authorized release, a copy of (this Notice

of Lien) (the writ) showing the date and time of service should be
kept with the assets until the assets are delivered to the

Department of Taxation. Said assets shall not be released to

anyone else without the written approval of the Department of

Taxation. If there are any questions, please contact (Name - phone

number).

The appropriate contact person shall be named and sufficient copies of

the Notice of Lien shall be prepared so that a copy can be placed with

each and every asset.




DIRECTIVE 86-2
‘Page 9

3. The written "Notice of Assessment" must be served on or mailed to
the taxpayer before a Third Party Lien or Memorandum of Lien can be
issued. Because all documents connected with a jeopardy assessment are
prepared at the same time, special care must be taken in order to prove
that the Notice of Assessment has been served on the taxpayer, or mailed
to the taxpayer's last known address, before a Third Party Lien is
served on a person or a Memorandum of Lien is recorded. The person
mailing or serving the assessment shall prepare and sign an affidavit
showing the date, time and place where the Notice of Assessment was
placed in the custody of the U. S. Post Office or the date, time, place

and person on whom service was made. (See Exhibit D.)

IMPLEMENTATION: The Office of Tax Operations is responsible for
investigation, preparation of recommendations and forms, and for follow
up activities related to jeopardy assessments.

.

Danny M. Payne, Director
Tax Policy Division

w/z e

Tax Commissioner




EXHIBIT A

NOTICE OF TERMINATION
PURSUANT TO:

Section 58.1-313 Section 58.1-631
Income Tax Sales and Use Tax

I, William H. Forst, Tax Commissioner of the Commonwealth of Virginia,
find that the collection of tax, penalty and interest owed by the
taxpayer described below for the current taxable period will be
jeopardized by delay.

Accordingly, I declare the current taxable period terminated as of the
date specified below and demand immediate payment of the tax for the
current taxable period through the date of termination. Pursuant to the
applicable section of the Code of Virginia, such tax and any assessments
for the current and all prior periods are immediately due and payable.

Taxpayer: Taxable Period
beginning:
Last known
and ending:
address:
I.D. No.:
Witness my signature and seal this day of , 19
(SEAL)
Tax Commissioner
Commonwealth of Virginia
City of Richmond
The foregoing instrument was acknowledged before me this day of
, 19 by William H. Forst, Tax Commissioner of the

Commonwealth of Virginia.

Notary Public

My Commission expires:
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Exhibit 4580-5

Collateral Procedures

Examples of Income Computation

(1) Net Worth and Expenditures Method
(Cost cf Habit)=—The taxpayer was arrested for
possession ¢f narcotics on June 3, 1978, Atthe
nme of nis/her arrest he nad in his/her posses-
sion $2.300 in cash which i1s now in the posses-
sion of DEA. From local narcotics authonties it
was learnaed ‘hat the tarpayer spends about
$100 per day on his/her habit. The taxable n-
come 1s computed as follows:

Cost of =2t ($100/cay - 1550avs) . . . $15.500
-ving Exsenses (5" J/cay - 155 cays) o 205
Casr on ~ang ~he- ar-esies ... .. . 2.300
Aciustea Sross income . .. $19.815
~ess:

Sxemonon ... §750

Sxcess 'emizec Jequcnons. . 0 750
Taxapie ~some $19.065

(2) Net Worth and Expenditures (Cost of
Drugs Seized)—Mr. John Jones was arresed
on August 4, 1978, by a State police officer and
was charged with violation of Narcotics laws.

‘The arresting officer cdiscovered 10 pounds of

pure heroin as well as $12,000 in cash at his
residence. The local Narcotics authorities stat-
ed that the cost of pure heroin was approxi-
mately $100,000 per pound. There had been a
prior indictment against the taxpayer for the
importation of heroin. His income 1s computed
as follows:

Casn on nang wnenr arrested . $12,000
Cost of neron (10 '3s. & $100.000 per ib. 000,000
Lwving Expenses ($!11/day ~ 217 gays). .. o 2.821

Agiusted Gross Income ... ... ... $1.014821
Less'

Sxemptan . T $750

Sxcess ‘emizec Jeguchons. . Q 750
Taxagie income ...81.014 071

(3) Source and Application of Funds—Tax-
payer was arrested for possession of narcotics
on July 27, 1678. At the time of arrest the tax-
payer had on his/her person $4.947 and a smalil
amount of drugs. Taxpayer stated to the arrest-
ing cffice that a truck seized was purchased for
cash on May 19, 1972, for $1,986. Income is
computed as ‘ollows:

S.nds Apo ea:
Cas" or "anc increasec . $4 947
Surcrase of 'rucr . o 6.986
Jving exdanses .. .. 2717 a
I§T3.zay « 209 cays)
Trtai furas a0Dhes $14 650
_
Funa crovicea
Agiusted Sross ircome $14 650
AQuSIeC 3ross iNComa getermined . $14 650

Less:

Sxemonon

Sxcess 'amizea Cecucuons
Taxaole rcome

(4) Sales of Heroin—It was determined oy
D.E.A. that Mr. Smith bought and soid three t2
four kilos of heroin per month. D.E.A alsc stai-
ed that Mr. Smith, during the current year. hac
purchased 10 kilgos of hercin & 545,000 per kiic
and sold 10 kilos @ $60.00C per kilo. His income
is computed as foilows:

Gross Sales (10 wios 4 $60.00)
Purcnase (10 kilos > 45 C00)
Srofit .
Less:

Exempnon

Zxcess 'temized Ceouctions
Taxapie income

(5) Sale Price—

(a) Surveillance by undercover agents ¢!
the D.E.A. revealed that Joe Winter and Jac«
Spring are partners dealing in drugs. Pure LSG
in crystal form is purchased and ‘cut’” to a
reduced purity for subseqguent sale. Undercov-
er agents. on two occasions, purchaed LSC ina
“cut’” form. The purchases were for $3,500 anc
$1,500 in official Government funds. at the rate
of $1.500 for one “‘cut” gram of LSD.

(b) The taxpayers were arrested on Mayv
11, 1978. Winter was arrested inside of a camp-
er bus and Spring was arrested nearby.

(c) A search by the undercover agents re-
vealed $2,000 in Winter's possession anc
$4,030 in Spring’s possession.

(d) A search of the vehicle revealed a re-
ceipt for a telegraphic money order in the
amount of $5.200 to a California residgent with a
drug history and one “cut” gram of LSD. Subse-
quent investigation revealed a second receig:
in the amount of $4,5C0.

(e) Undercover agents of the D.E.A. have
estimated the cost to the taxpayers for one ours
gramof LSD at S800. Aiso, based on a chemica:
analysis by D.E.A.. it was determined that &
pure gram was being cut to realize 3.163 grams
of LSD in a selling form.

(f) The selling price was 51,500 per "cut’
gram.

(g) Narcotics agents beiieve the money or-
der of April 5, 1978, for 54,500 was for the
purchase of 5 "‘pure’”’ grams of LSD. Five
“pure” grams yield 15.815 grams in "cut” form.

MT 4500-351

Internal Revenue Manual - Audit
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Exhibit 4580-5

Collateral Procedures

8201-5

Examples of Income Computation

(1) Net Worth and Expenditures Method
(Cost of Habit)—The taxpayer was arrested for
possession of narcotics on June 3, 1978. Atthe
time of his/her arrest he had in his/her posses-
sion $2.300 in cash which is now 1n the posses-
sion of DEA. From local narcotics authorities it
was learned that the tarpayer spends about
$100 per day on his/her habit. The taxable in-
come I1s computed as follows:

Caost of Hapit ($100/day - 155 cavs) $15.500
uwving Expenses iS13/day - '35 cays) . . 2.0°5
Casn on nand ~her arresied . . 2.300
Agiusted Gross income $19.815
Less:

Sxempuon ... ... . §750

Excess .lemizeq Decucoons. . ] 780
Taxable income 519,065

(2) Net Warth and Expenditures (Cost of
Drugs Seized)—Mr. John Jones was arresed
on August 4, 1978, by a State police officer and
was charged with violation of Narcotics laws.
The arresting officer ciscovered 10 pounds of
pure heroin as well as $12,000 in cash at his
residence. The local Narcotics authorities stat-
ed that the cost of pure heroin was approxi-
mately $100,000 per pound. There had been a
prior indictment against the taxpayer for the
importation of heroin. His income 1s computed
as follows:

Cash on hand wnen arrested .. ... .. . £12.000
Cost of heron (10 'os. @ $100.000 oer 1D. . 000,000
Living Expensas (§13/day ~ 217 cays)... .. . 2.821
Adiusted Gross Income . . . . $1.014 821
Lass:

Exempbon ... . $750

Excess itemizea Deduchons . . 0 750
Taxable Income . $1.014 071

(3) Source and Application of Funds—Tax-
payer was arrested for possession of narcotics
on July 27, 1978. At the time of arrest the tax-
payer had on his/her person $4,947 and a small
amount of drugs. Taxpayer stated to the arrest-
ing office that a truck seized was purchased for
cash on May 19, 1972, for $1,986. Income is
computed as follows:

Funas Appiea:
Casn or nang increased - $4 347
Purcnase of truew .. . . §.986
ving @xpenses . 2717
1§7T3/cay » 209 days)
Trial funds acoied

Fung provided:
Agjustea Gross income

Adustea Gross income getermined .

sl

2858

Exermonon . . .. . 750
Excess temizea Decuctons b] "50
Taxaple incoms $13.300

(4) Sales of Heroin—It was determined by
D.E.A. that Mr. Smith bought and sold three to
tour kilos of heroin per month. D.E.A. also stat-
ed that Mr. Smith, during the current year. had
purchased 10 kilos of heroin * $45,000 per kiio
and sold 10 kilos & S80,000 per kiio. Hisincome
is computed as follows:

Gross Sales (10 wios @ $80.000) | $620 200
Pyrcnase (10 kios & 45.000 45C 000
Srofit . . $150 0C0
Less.

Exemoncn . 5750

Excess temized Ceaucuons ] ~50
Taxabie income . . §149 250

|

(5) Sale Price—

(a) Surveillance by undercover agents of
the D.E.A. revealed that Joe Winter and Jack
Spring are partners dealing in drugs. Pure LSD
in crystal form is purchased and "cut” to a
reduced purty for subsequent sale. Undercov-
er agents. on two occasions, purchaed LSO ina
“cut” form. The purchases were for $3,500 and
$1,500 in official Government funds, at the rate
of $1,500 for one “cut” gram of LSD.

(b) The taxpayers were arrested on May
11, 1978. Winter was arrested inside of a camp-
er bus and Spring was arrested nearpy.

(c) A search by the undercover agents re-
vealed $2.000 in Winter's possession and
$4,030 in Spring's possession.

(d) A search of the vehicle reveaied a re-
ceipt for a telegraphic money order in the
amount of $5.200 to a Califormia resident with a
drug history and one “cut”’ gram of LSD. Subse-
quent investigation revealed a second receipt
in the amount of $4,500.

(e) Undercover agents of the D.E.A. have
estimated the cost to the taxpayers for one pure
gram of LSD at$900. Also. based on achem:cal
analysis by D.E.A., it was determined that a
pure gram was being cut to realize 3.163 grams
of LSD in a selling form.

(f) The selling price was $1,500 per “"cut”
gram.

(g) Narcotics agents teiieve the money or-
der of April 5, 1978, for 54,500 was for the
purchase of 5§ "‘pure’” grams of LSD. Five
“pure’’ grams yieic 15.815 grams in "cut’” form.

MT 4500-351

Internal Revenue Manual - Audit
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Examples of Income Computation
. Otner Saes’
~ (h) The money °'d,_" for $5.200 was be 1§815gams & §1500 . sz }
lieved to be for six "pure’’ grams of LSD yielding Cost . o 2320
18.978 grams in cut form. orott i3 222 ;
Tax Computation: "‘;:';:V'_""‘ bt - s [
Sales 10 CEA agen's Proht ) ) $23 257
g::\gm ORI nm Summaich & MBN. .. v
o rerce deromme wrrrrertis Sne-nait tor each Janne §238TT
Braft e 52835 Tass
— g ' -
SeimgPrce .. . . $1.500 Exemoron .. 730 :
Cost .. ) - 285 Excess 1@miZec ~cucLans. P )
Seoft. §1.215 Taxaoie Income 1o 2acn : _szi-27 ]

[The next page is 8205.]

T s500-351 Cormerce Clearing House, Inc.
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Examples of Income Computation 0 (
(h) The money order for $5,200 was be- hapr-r
) = - §815grams & $1500 . . 22
lieved to be for six “‘pure’” grams of LSO yieiding Cost ... .. . o sz:;m
18.978 grams in cut form. P;o:; P I s19.222
. 18.978 grams ¢ §1, o o $28 467
TuCo:Apullm- . Gost .. ... o 5.
Sales 10 OEA agents Proft . $23 257
g:ﬂ*ncw “ﬁ Summation of all profts. - 547 754
- Qne-nait for eacn oartner 523877
Srght .. $2 935 Loss:
i Exemoton . . §750 -
2‘,,"?“"“ e~ Excess itamizec Deauctons . 0 750
Profit . §1.215 Taxaole Income 1o eacn $23.°27
]

(The next page is 8205.]

uT 1500-351 Cormerce Clearing House, Inc.




Exhibit C

AUTHORIZATION TO ISSUE JEOPARDY ASSESSMENTS

Taxpayer: John Q. Public 230-12-3456
500 Main Street
Richmond, VA 23219

Interest

Tax Type Period Tax Penalty to 8/1/83 Total

Sales April 1985 $ 800.00 $120.00 $22.00 $ 942.00
Sales May 1985 800.00 80.00 11.35 891.35
Sales June 1985 800.00 40.00 2.53 842,53
Sales & Use July 1985 600.00 0.00 0.00 600.00
Income to 7/15/85 1,955.00 0.00 0.00 1,955.00
Totals $4,955.00 $240.00 $35.88 $5,230.88

Basis for assessment:

Mr. Public was arrested July 15, 1985 and charged with possession of
controlled drugs with intent to distribute. At the time of the arrest,
police seized cocaine with an estimated cost of $5,000.00 and retail
value of $10,000.00 and cash in the amount of $5,000.00.

Estimates are based on information from police sources that drug dealers
normally keep no more than two weeks inventory on hand and that profit
margins for cocaine are about 507%. It is assumed that Mr., Public sold
drugs from April 1 to July 15, and that he turned over his inventory of
drugs twice each month. Police indicated that they received information
in April that Mr. Public was selling cocaine.

Mr. Public filed income tax returns for 1981 - 1984 showing only income
from wages between $12,000.00 - $15,000.00. No sales tax return has
ever been filed by Mr. Public.

Approved:

W. H. Forst Date
Tax Commissioner




Exhibit D

Commonwealth of Virginia

City/County of

Affidavit

The undersigned affiant states that at M on the

day of » 19 the affiant caused

"Notice(s) of Assessment' dated

to be served on (the taxpayer) by:

Mailing the "Notice(s) of Assessment' to the taxpayer at the
address shown on the notice(s), certified mail, return receipt
requested, at the U.S. Post Office or U.S. Mailbox noted below.

Personally serving the "Notice(s) of Assessment" on the
person, and at the location, noted below.

affiant

title

The foregoing affidavit was subscribed and sworn before me this

day of , 19 » by

Notary Public

My commission expires:




